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Dear Prof Samuel 

Independent review of the Environment Protection and Biodiversity Conservation Act 

Thank you for the opportunity to contribute to this important Review.   

Processes established by the EPBC Act are the last line of defence of many of Australia’s most important 
landscapes and species. ALCA supports a transparent, robust legislative framework that relies on the 
precautionary principle and takes an outcomes focused approach to ensure protection and conservation of 
Australia’s natural assets.   

About the Australian Land Conservation Alliance 

ALCA represents a substantial collective of land restoration and conservation organisations working with 
landholders on privately owned and managed land across Australia. Our members are non-advocacy 
organisations and together represent a substantial and growing voice in Australia’s land management sector.  
ALCA members are:  

• Australian Wildlife Conservancy 

• Biodiversity Conservation Trust NSW 

• Bush Heritage Australia 

• Greening Australia 

• Landcare Australia 

• Nature Foundation SA 

• Queensland Trust for Nature 

• South Endeavour Trust 

• Tasmanian Land Conservancy  

• The Nature Conservancy Australia 

• Trust for Nature (Victoria) 

 

Together ALCA members work across over 3 million square kilometres, with more than 3000 landholders. We 
have over 50,000 supporters and combined annual turnover exceeds $200 million.   

ALCA and its member organisations are working to support some of the most pressing conservation issues 
across the country – including restoring endangered ecosystems, building the protected area estate, and using 
natural solutions to tackle climate change. We are actively developing policy around these issues, and 
providing leadership on the development of innovative finance mechanisms for conservation. We engage with 
many landholders who retain and enhance habitat for matters of national environmental significance (MNES) 
and offer advice, support and resources to these landowners. 

A strong, well-implemented environmental framework is absolutely critical to supporting ALCA’s core 
objectives: safeguarding biodiversity, addressing climate change and building confidence for both public and 
private investment in biodiversity conservation.  

Context and Terms of Reference 

This submission is provided in response to the Review Panel’s Terms of Reference; and in support of and 
addition to submissions made by individual ALCA members.  We are also broadly in support of submissions 
made by the Environmental Defenders Office, the Australian Conservation Foundation, the Places You Love 
Alliance and the Australian Panel of Experts on Environmental Law.   
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In line with these submissions, ALCA wants to see a healthy, functional and resilient Australian environment 
and a federal law that is effective and efficient, and that users can understand and engage with. We would 
like to see an Act and supporting legislative scheme that has environmental protection and biodiversity 
conservation as its primary aim; and that has a dual focus on protection and recovery of threatened species 
and ecological communities.  

The EPBC Act is currently failing against these measures. Whilst the Act provides a mechanism of listing species 
and identifying those at risk, it has failed to reverse the tide of extinctions. We note with concern that previous 
reviews did not result in meaningful change to the Act, and we strongly support bipartisan commitments at 
the federal level to adopting the Review recommendations via legislative amendments, policy and procedural 
improvements, adequate funding and long-term leadership. ALCA also notes with concern the absence of an 
ecologist or (environmental) law expert on the Expert Panel 

In this submission ALCA will identify key areas for reform of the EPBC Act. These relate to:  

1. New triggers and the need for better strategic assessments 
2. Recovery plans and critical habitat provisions 
3. Transparency and accountability 
4. Assurance frameworks, monitoring and enforcement  
5. Enabling public and private investment in biodiversity conservation. 

 

New triggers for federal protection 

Existing MNES need to be supplemented by new triggers that broaden the scope of the Act and ensure that 
key species and ecosystems are encompassed. As The Nature Conservancy noted in its submission, current 
MNES are somewhat ad hoc and eclectic, resulting in some species or parts of the landscape receiving different 
levels of protection based on this historical legacy and not necessarily on conservation value or relative threat.  

This inconsistency needs to be addressed, including by introducing expanded triggers accounting for the 
following:   

a) Ecosystems of National Importance (including High Conservation Value Vegetation, Key 
Biodiversity Areas, wetlands of national importance, and climate refugia. These areas would not 
need to be threatened, and listing would aim to prevent them becoming so);  

b) vulnerable ecological communities (alongside other threatened species and ecological 
communities);  

c) significant land-clearing activities, including prohibiting unacceptable impacts on critical habitat 
and High Conservation Value Vegetation and Key Biodiversity Areas. This is particularly important 
given habitat loss has been recognised as the primary driver of species decline in Australia, with 
some 7.7 million hectares of endangered species habitat having been destroyed since the Act was 
established;1  

d) significant greenhouse gas emissions, including addressing the impact of climate change on 
biodiversity and ensuring that climate change impacts are embedded in strategic planning and 
that high-emission projects, in accordance with international climate goals and national 
commitments; and 

e) significant water resources (expanded beyond coal and gas impacts).  
In line with expanding definitions of MNES, ALCA supports greater application of the strategic assessment 
process. Strategic assessments are an important mechanism to plan development and biodiversity 
conservation at a landscape scale for the long term. They reduce cumulative, ‘death-by-a-thousand-cuts’ 

 
1 https://conbio.onlinelibrary.wiley.com/doi/full/10.1111/csp2.117 

https://conbio.onlinelibrary.wiley.com/doi/full/10.1111/csp2.117
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developments and enable proactive conservation management and planning, at a scale that is relevant to 
species and ecological communities; and in a timeframe that ensures that MNES are not at risk of being 
destroyed by the time an assessment is triggered. Greater integration of bioregional planning principles into 
strategic assessments would also be welcome.  

Recovery plans and critical habitat provisions 

Recovery plans are the key instrument in the Act to drive improvements in conservation status, yet as at 2018, 
less than 40 per cent of Australia’s nationally-listed threatened species had recovery plans in place; and many 
existing plans are unfinished or significantly out of date. Recovery plans need to be a mandatory, not 
discretionary, requirement of listing a threatened species or ecological community,2 including detailed 
recovery goals, actions, estimated timeframes to achieve goals and milestones, and metrics to measure 
progress. If this can’t be achieved, then national level strategic plans, supported by shorter action plans for 
specific species, ought to be considered. As Bush Heritage has noted in its submission, adequate funding for 
planning and implementation of recovery plans is vital. 

The identification of ‘critical habitat’ within recovery plans and the relationship to the Register of Critical 
Habitat requires both greater transparency and standards. At present there are only five sites listed under the 
EPBC Act’s Register of Critical Habitat. The under-utilisation of critical habitat provisions is in stark contrast 
with the US Endangered Species Act of 1973 where critical habitat listings have been used extensively and have 
a marked improvement in the likely recovery of threatened species populations.3 The Nature Conservancy has 
proposed that critical habitat identified by recovery teams or in recovery plans be assessed by the Threatened 
Species Scientific Committee with subsequent listing on the Register.  

The Nature Conservancy has also highlighted a broader need to review the process for rapidly identifying and 
listing critical habitat in response to large-scale disturbance events that might make remaining undisturbed 
habitat highly important in a short space of time. The unprecedented 2019-2020 bushfires of southern and 
eastern Australia highlights this issue. The size of the area burnt, and intensity of the fire has meant the 
majority of habitat for a large number of threatened species has been impacted, placing high conservation 
value on the unburnt refuges remaining. Considering the importance of unburnt refuges, applying the 
precautionary principle may mean that many or most unburnt areas within or adjoining fire scares would 
qualify as critical habitat, even without full surveys of these refuges to determine species occupancy or 
immediate suitability. A more structured approach to critical habitat listing, particularly following situations 
as experienced in these bushfires (large amounts of habitat burnt for a large number of threatened species 
and the need for quick action, with, at times, limited data) would bring increased certainty to species recovery 
efforts, to industry and to private landholders alike, and ensure recovery efforts are best spent where needed.4 

Transparency and accountability 

The community needs to have confidence that the Act is being applied fairly and consistently. It does not 
currently have this confidence. Where Ministers or other decision makers are exercising discretion, the 
reasons for those decisions should be made readily available for public consideration and scrutiny. We note 
that the Terms of Reference indicate a desire to ‘make decisions simpler, including by reducing unnecessary 
regulatory burdens for Australians, businesses and governments. We encourage the Review Panel to balance 
recommendations intended to streamline or make the system simpler with clearly stated, protection focused 

 
2 This approach would mirror requirements under the US Endangered Species Act: section 4(f) (16 U.S.C. § 1533): ‘The 
Secretary shall develop and implement plans [recovery plans] for the conservation and survival of endangered species 
and threatened species listed… unless he [sic] finds that such a plan will not promote the conservation of the species’. 
3 Taylor, M., Suckling, K. and Rachlinski, J. (2005) The effectiveness of the Endangered Species Act: A quantitative analysis. 
BioScience 55: 360-367. 
4 Fitzsimons, J.A. (2020) Urgent need to use and reform critical habitat listing in Australian legislation in response to the 
extensive 2019-2020 bushfires. Environmental and Planning Law Journal 37: 143-152. 
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objectives, and enhanced transparency around decision making. For example, decisions on development 
proposals should be published as should minutes of Threatened Species Scientific Committee meetings.  

One way of achieving this, as proposed by Bush Heritage, would be to establish an independent and trusted 
institution (for example a National Environment Protection Authority) with a mandate to develop National 
Standards, Bioregional Plans and decision-making criteria for developments. These ‘foundational’ documents 
of the Act need to be based on science and would be administered most effectively at arm's length from 
government. 

Indigenous participation 

Despite the objects of the Act including substantial references to indigenous participation and co-operation, 
there is in practice insufficient guidance and resourcing for the inclusion of First Australians in the 
conceptualisation, planning, implementation, assessment and monitoring of national conservation and 
cultural priorities. ALCA supports recommendations by others for stronger statutory requirements for 
Indigenous involvement to drive meaningful participation by Aboriginal Australians in all elements of the EPBC 
Act review and its implementation. 

Assurance frameworks, monitoring and enforcement 

A legal regime is only as strong as its monitoring and enforcement powers and practices. In ALCA’s experience, 
and according to the findings of a number of inquiries (most recently the Craik review) MNES are not being 
referred for EIA. It remains an easier path for proponents to clear the land or undertake the development and 
pay a fine than to go through the process of referral and all that entails. ALCA supports the recommendations 
of the Craik Review (Recs 3-7) to improve and increase resources available to landholders and to Local 
Government Areas so that they are better able to understand and comply with the requirements of the EPBC 
Act. 

Increased enforcement powers under the EPBC Act and a willingness to enforce are required if the Act is to 
meet it objectives. An environmental regulator that operates at arms-length and with explicit powers to 
investigate alleged breaches, issue notices, and deploy criminal, civil and administrative sanctions to respond 
to breaches would address issues around transparency and enforcement. The approach could largely mirror 
that proposed 10 years ago in the Hawke review. In addition to increased regulation, incentives and innovative 
market mechanisms will be important for achieving compliance and uptake from landholders.5 The 
government’s water buyback scheme offers a helpful precedent for this.  

Further, ALCA supports a more effective assurance framework that promotes structured and ongoing 
performance reporting against the objectives of the Act as a whole.   

Enabling public and private investment in biodiversity conservation 

ALCA sees the EPBC Act as a key enabler of a national framework which could substantially enable private 
sector investment in environmentally friendly practices like sustainable agriculture, land and system 
restoration and emerging environmental markets.  The legislation provides important checks and balances by 
providing regulated protections for important natural assets.   ALCA believes that, in order to drive long-term 
improvement in the productivity of Australian businesses and farms, it is essential to squarely address the 
underlying issues putting those businesses at risk: the health and function of our landscapes and natural 
systems.  The EPBC Act provides a critical framework for these essential economic underpinnings. 

 
5 Craik Review p 67. 
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There are a range of innovative finance solutions that could support this system, including: 

• a national biodiversity conservation trust fund to substantially increase funding to conservation 
management and protection.  

• an environmental reparations fund which utilises fines from environmental breaches and fees for 
environmental assessments for projects that benefit the environment. This could be administered 
independently by a national sustainability commission. 

• a national biodiversity credits market to support implementation of the EPBC Act. This approach would 
mirror the collaborative funding model proposed by The Nature Conservancy and 50 partner 
organisations and individuals in response to the bushfire crisis. 

• government-backed environmental impact bonds in which upfront capital is provided by private 
investors and repaid by government on an outcomes-basis (rather than activity-basis) and offers 
government an opportunity to scale successful delivery models and catalyse innovation. 

• a mandated national environmental economic accounting scheme, to ensure an ongoing accounting 
of natural capital values and ecosystem services, losses and gains. This would go a long way to 
recognising and quantifying the public benefits of biodiversity protection. 

 

Support for member submissions 

As indicated, this submission is provided in addition to the submissions made by ALCA members including The 
Nature Conservancy Australia, Trust for Nature, Bush Heritage Australia, Greening Australia and Australian 
Wildlife Conservancy. ALCA members have extensive, relevant expertise in relation to the legislation and we 
encourage the Panel to engage and work with ALCA and its members in developing your recommendations.   

Australian Land Conservation Alliance 
 


